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I LLINO S COMVERCE COW SSI ON

CENTRAL | LLINO S LI GHT COVPANY ) DOCKET NO
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Proposal to elimnate its Electric)

Fuel Adjustnment C ause and incl ude)

fuel and power supply charges in )

base rates. )

Springfield, Illinois
February 8, 2001

Met, pursuant to agreenent, at 9:00 A M
BEFORE:

MR JOHN ALBERS, Exam ner
APPEARANCES:

MR W M CHAEL SEI DEL

Defrees & Fi ske
200 South M chi gan Avenue

372

Suite 1100
Chicago, Illinois 60604
(Appearing on behalf of Central Illinois

Li ght Conpany)

MR EDWARD FI TZHENRY

Lueders, Robertson & Konzen
1939 Del mar Avenue

P.O. Box 735

Ganite Cty, Illinois 62040

(Appearing on behalf of the Illinois

I ndustrial Energy Consuners)

SULLI VAN REPORTI NG COVPANY, by
Cheryl A. Davis, Reporter, #084-001662
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APPEARANCES: (Cont " d)

M5. KARIN M NORRI NGTON
MR ROBERT J. KELTER
208 South La Salle

Suite 1760

Chicago, Illinois 60604

(Appearing on behalf of the Ctizens
Uility Board)

MR JOHN J. RElI CHART
160 North La Salle Street
Chicago Illinois 60601

(Appearing on behalf of the Staff of the
[l inois Commerce Conmi ssion via
t el econf erence)

M5. JANIS E. VON QUALEN
527 East Capitol Avenue
Springfield, Illinois 62701

(Appearing on behalf of the Staff of the
[1linois Comerce Conmm Sssion)



374

I NDEX

W TNESSES DI RECT CRCSS REDI RECT RECROSS

10

11

12

13

14

15

16

17

18

19

20

21

22

W LLIAM G LI VI NGSTONE
GLENN L. DAVI DSON
By M. Seidel 379
By M. Fitzhenry
By Ms. Norrington
By Ms. Von Qual en
By Exam ner Al bers

ROGER CHRI ST
By Ms. Von Qualen 514
By M. Seidel

BRUCE A. LARSON
By Ms. Von Qualen 521

By M. Seidel
By Exam ner Al bers

EXHI BI TS

Cl LCO Supp. 10.0

399
472
486
492

516

524
529

498

531

MARKED

Cl LCO Supp. 10.1 Revised (Conf.)

Cl LCO Supp. 10.2 (Conf.)
Cl LCO Supp. 11.0

I EC Cross A

ICC Staff 9.0

Staff 8.0 & 8.1

378
389

ADM TTED

395
395
395
398
469
516
524



10

11

12

13

14

15

16

17

18

19

20

21

22

375

PROCEEDI NGS

EXAM NER ALBERS: By the authority vested in
me by the Illinois Conmerce Conm ssion, | now call
Docket 00-0579. This docket concerns Centra
[I'linois Light Conpany's proposal to elimnate its
Fuel Adjustnment C ause.

May | have the appearances for the
record, please

M5. NORRINGTON:  Karin Norrington and Robert
J. Kelter for the CGtizens UWility Board, 208 South
La Salle, Suite 1760, Chicago, Illinois 60604.

MR, FI TZHENRY: Edward Fitzhenry of the law
firmof Lueders, Robertson and Konzen, Post Ofice
Box 735, Granite CGty, Illinois 62040, appearing on
behal f of the Illinois Industrial Energy Consumers.

MS. VON QUALEN. Janis Von Qual en and John
Rei chart, on behalf of the Staff of the Illinois
Conmrer ce Conmi ssion, 527 East Capitol Avenue,
Springfield, Illinois 62701

VMR SEIDEL: W Mchael Seidel, for the | aw
firmof Defrees and Fiske, 200 South M chi gan

Avenue, Suite 1100, Chicago, Illinois 60604,
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appeari ng on behal f of Central

Company.

Il'linois Light

EXAM NER ALBERS: And are there any others

wi shing to enter an appearance?

record show no response.

kay. Let the

Are there any prelimnary matters?

Ckay. Hearing none, | have a few

Yesterday | received CUB's Motion for

Sanctions, and the schedul e for responses and

376

replies is as follows: Responses are due February

14t h, and replies are due February 20th, and e -nail

service to ne is fine.

Al so, | ask anyone to note if any

exhibits you're offering today are not on e-Docket

or if you have any revisions to exhibits that are

on e-Docket.

And, finally, with regard to Staff's

Motion for an InterimOder, after review ng the

transcript and considering the responses and

replies to that notion, it's nmy opinion that notion

shoul d be deni ed.

And with that said,

assune --



10

11

12

13

14

15

16

17

18

19

20

21

22

377

M. Fitzhenry?

MR, FI TZHENRY: You've yet to rule on IIEC s
Motion to Dismiss?

M5. NORRINGTON:  Don't you still have a reply
to do?

MR FITZHENRY: No, | filed a reply yesterday.

EXAM NER ALBERS: Yeah, | received that.

M5. NORRINGTON: Ch, | didn't receive that.

EXAM NER ALBERS: And | amnot ruling on the
Motion to Di smi ss.

MR FI TZHENRY: At this tinme?

EXAM NER ALBERS: That's still under
consi derati on.

MR, FI TZHENRY: Thank you.

EXAM NER ALBERS: And any other prelimnary
matters? No? Ckay.

Why don't we hear from ClLCO s witnesses
first, but why don't I swear in all the w tnesses,
soif M. Christ and M. Larson could stand up as
well, I'"Il swear you all in together.

(Wher eupon the f our

Wi t nesses were sworn by
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Exam ner Al bers.)

EXAM NER ALBERS: Al right. Thank you.

And would CILCO s witnesses please join
us up here.

MR, SEIDEL: Can we go off the record for

pur poses of marking the exhibits?

EXAM NER ALBERS: GCkay. Of the record.
(Whereupon at this point in
the proceedi ngs an
of f -the-record discussion
transpired, during which
time CLCO Suppl enent al
Exhi bit 10.1 Revi sed
(Confidential) was marked
for identification.)

EXAM NER ALBERS: Back on the record.

M. Seidel, if you' d like to offer your
exhi bits.

MR SEIDEL: Yes. On behalf of Central

[I'linois Light Conpany, pursuant to the direction
of the Exami ner at the previous status hearing, we

woul d call on behal f of the Conpany wi tnesses
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WIlliam G Livingstone and d enn L. Davidson as a
panel . They've been previously sworn, and, ['l]l
begin ny prelimnary questions.
EXAM NER ALBERS: Go right ahead.
WLLI AM G LI VI NGSTON
GLENN L. DAVI DSON
call ed as witnesses on behalf of Central Illinois
Li ght Conpany, having been first duly sworn, were
exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY MR SElI DEL:
Q Gentl emen, woul d you pl ease state your

nanes and busi ness addresses?

A (M. Livingstone) WIlliamG
Li vi ngstone, 300 Liberty Street, Peoria, Illinois
61602.

A (M. Davidson) d@enn L. Davidson, 300
Li berty Street, Peoria, Illinois 61602.

Q M. Livingstone, |'ve handed you what

has been marked for identification purposes as
CILCO s Suppl enental Exhibit 10.0 and C LCO

Suppl emental Exhibit 10.1 Revised. CLCO
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Suppl ement al Exhi bit 10.0 purports to be a
ni ne- page typewitten docunent consisting of
guestions and answers and bears the title Prepared
Suppl ement al Testinmony of WIliam G Livingstone on
Behal f of Central Illinois Li ght Conpany, Docket
No. 00-0579, and Cl LCO Suppl enental Exhibit 10.1
Revi sed appears to be a spreadsheet consisting of
nuner ous pages, the first page of which indicates
Forecasted July 2000 - Septenmber 2001 FAC, and it's
mar ked as Confidential. Do you have those
docunents in front of you?

A (M. Livingstone) Yes, | do.

Q Are you familiar wit h the contents of
t hose docunents?

A (M. Livingstone) Yes, | am

Q Were these docunents prepared by you or
at your direction and under your supervision?

A (M. Livingstone) Yes, they were.

Q Are there any changes or corrections --
any changes, corrections, or additions to 10.0 or
10.17?

A (M. Livingstone) | have additions to
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10. 1.

Q Wul d you pl ease state the nature of the
addi ti on?

A (M. Livingstone) After close of

busi ness on February 6th an updated pricing letter
was received from Freeman that updated the 2000
pricing whi ch changes the fudge factor or quar terly
adjustmment for that fourth quarter pricing, the

adj ust ment whi ch was made in 10. 1.

Q VWat was the --

A (M. Livingstone) The specific changes
noted was that the PCF estimte of 16 was an actua
of 9, which changes the adjustnment froma positive
$6 to approximately a negative $1.

EXAM NER ALBERS: \Were at in 10.1 are you
referring?

A (M. Livingstone) Were | nade the
pricing adjustnments to the Freeman coal for the
third and fourth quarter of 2000.

MR SEIDEL: Let nme just interrupt for a
second because the 10.1 is confidential, so we need

to be careful about what we go into.
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EXAM NER ALBERS: | just want to know where
you're referring to.

A (M. Livingstone) Specifically on the
spreadsheets that at the bottomare identified
Exhi bit - Freeman Adjustnent Qut O her Coal .

M5. NORRI NGTON: Wi ch page?

A (M. Livingstone) Wich would be --
well, let me get to the -- which would be on the
fourth page of that set of spreadsheets,
specifically the adjustnents that | nmade to the
Cost per Ton row for the quarters.

EXAM NER ALBERS: All right. Just so l'm
clear, you' re looking at the page on the far left,
the very top colum it has Edwards Pl ant?

A (M. Livingstone) Correct.

M5. NORRINGTON: Is this Freeman Adj ustnent
Qut O her Coal ?

A (M. Livingstone) Yes.

EXAM NER ALBERS: And you're going down to
Duck Creek Pl ant?

A (M. Livingstone) Right.

EXAM NER ALBERS: And then --
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A (M. Livingstone) Cost per Ton.

EXAM NER ALBERS: Cost per Ton. Has everybody
found that?

M5. NORRI NGTON:  Yes.

MR, FI TZHENRY: Page 5 of ny printout, but.

M5. VON QUALEN: Is there going to be a
revised Revised 10.1 to show the changes or have we
been given copies of the changes he's testifying
about ?

EXAM NER ALBERS: That's what |'m going to get
to here in a second.

MB. VON QUALEN.  Ckay.

EXAM NER ALBERS: Let nme ask you this.

A (M. Livingstone) Ckay.

EXAM NER ALBERS: The Exhibit 10.1 Revised
that we just discussed off the record.

A (M. Livingstone) Yes.

EXAM NER ALBERS: |s that different from what
you' re tal ki ng about now?

A (M. Livingstone) Yes.

MR SEIDEL: No, it's not.

A (M. Livingstone) I'msorry. The
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changes |I'mpurporting to nake will change 10. 1.

EXAM NER ALBERS: Revi sed.

A (M. Livingstone) Revised.

EXAM NER ALBERS: And so now we have an
updat ed Revi sed 10. 1.

MR SEIDEL: No. Can | go off the record to
explain this to make it nuch cl earer?

EXAM NER ALBERS: Wy don't we try to do it on
the record now since we've gotten this far on the
record.

MR SEIDEL: Ckay.

MS. NORRI NGTON:  Shoul dn't an expl anati on cone
fromthe witness and not the attorney?

EXAM NER ALBERS: Well, | want soneone to give
me an expl anation here, and I'mgoing to go first
to M. Livingstone here. 1It's his exhibit.

A (M. Livingstone) Ckay. As | stated, we
recei ved the updated pricing meno after close of
busi ness February 6th, which directly affected the
adjustment to be nade as directed, which would
change the amount of the adjustnent that is

represented in 10. 1.
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EXAM NER ALBERS: Ckay.

MR, FI TZHENRY: Was that the change that was
reflected in Revised Exhibit 7.1?

MR SEIDEL: Well, you're referring to his
Revi sed Exhibit 7.1, but we received after close of
busi ness on February 6th an updated invoice from
Freeman that replaces the projections they provided
in 7.1 with actual figures for the four th quarter

MR FITZHENRY: M. Giffin refers to it as an
update to CILCO Exhibit 7.1. Wuld that be
correct?

MR SEIDEL: That would be correct.

MR, FI TZHENRY: And that's the update that
then will be eventually reflected in 10.1 Revi sed

VMR SEIDEL: W have not, because the Exam ner
only directed us to incorporate the plug/fudge
figures that appear in 7.1, done anything to 10.1
ot her than present the effect of the fudge /plug
factors showmn in 7.1. M. Livingstone is nerely
updating the record and indicating that the $6
figure that was incorporated, the fudge/plug factor

that appears in 7.1, which the Exam ner asked to be
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i ncorporated into 10.1, we have | earned as of
February 6th is -- that the projection contained in
that exhibit was incorrect and, in fact, it is not
6.0. it's a negative 1, and he is only saying that
-- and that is all he's saying.

EXAM NER ALBERS: Ckay.

MR SEIDEL: W could submit it. You know,
gi ven enough time, we could rerun it.

EXAM NER ALBERS: Well, before we go anywhere
with that, the adjustnent that you're referring to
woul d actual | y appear on what we've |abeled 7.1?
And that using those nunbers on that, you end up

getting what you get in 10.1?

A (M. Livingstone) | guess the updated
letter I guess -- I'mnot sure what it would have
been identified as. 1t's a nore accurate version

of the information that's contained in 7.1. M
proposal is that that adjustment that was refl ected
in 10.1 should be updated to reflect the nunbers in
this updated cost letter from Free man.

EXAM NER ALBERS: | guess what |I'mtrying to

get at is what nunber on what exhibit that we have
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before us is actually changing as a result of the
letter you received from Freeman?

A (M. Livingstone) Wthin Exhibit 7.1,
the quarterly adjustment factor that appears on
that -- within that exhibit is the nunber | am
referring to that has changed.

EXAM NER ALBERS: Ckay. And that's quarterly
adjustmment for the fourth quarter of 20007?

A (M. Livingstone) Correct, correct.

EXAM NER ALBERS: Ckay, and you're saying that
that change kind of flows through into 10.1.

A (M. Livingstone) Correct.

EXAMI NER ALBERS: kay. So which particul ar
colums in that cost per ton are affected then?

A (M. Livingstone) That would be the cost
per ton for the fourth quarter of 2000.

EXAM NER ALBERS: So Cctober, Novenber, and
Decenber woul d be different?

A (M. Livingstone) Correct.

EXAM NER ALBERS: And woul d that nunber be
proprietary? Would those three nunbers be

proprietary?
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MR, SEIDEL: Can we go off the record? | have
to ask ny client whether they are or not. | don't
know.

EXAM NER ALBERS: All right. Of the record
(Whereupon at this point in
the proceedings an
of f -the-record di scussion
transpired.)

EXAM NER ALBERS: Back on the record.

| believe we have clarified the nature
of the three particular nunbers for the three
nmont hs M. Livingstone said needed to be changed in
[ight of sone additional information from Freeman
Coal Conpany. Does anybody el se have any questions
about the revisions he noted earlier? GCkay.

Now, M. Seidel, are you going to offer
the docunment from Freeman as an exhibit?

MR SEIDEL: Yes, | am

EXAM NER ALBERS: GCkay. D d you want to do
that now?

MR SEIDEL: Yes, | did. That's where | would

be at in ny list of questions.
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EXAM NER ALBERS: Ckay.
MR SEIDEL: Of the record.
EXAM NER ALBERS: Let's go off the record.
(Wher eupon Cl LCO
Suppl ement al Exhi bit 10.2
(Confidential) was marked
for identification, and the
hearing was thereafter in
recess.)
EXAM NER ALBERS: Back on the record.
Al right. Before the interruption
there, did you, in fact, offer this as 10.2 yet?
MR SEIDEL: No. That's what |'m about to do
now.
EXAM NER ALBERS: GCkay. |I'msorry. Go ahead.
MR, SEIDEL: Thank you.
Q M. Livingstone, |'ve handed you what
has been marked for identification purposes as
Cl LCO Suppl emrental Exhibit 10.2 which purports to
be a letter from Freeman Ener gy Corporation, a
Ceneral Dynam cs Conpany, dated February 6, 2000,

to
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M. J. I. Willianms at the Duck Creek Plant in
Canton, Illinois, which consists of seven pages,
and ask you if you are famliar with this docunent?

A (M. Livingstone) Yes, | am

Q Is this the docunment upon which you
based your proposed addition to your testinony
regardi ng the update of the third quarter
projections contained in CILCO Exhibit 7.17?

A (M. Livingstone) Yes, it is.

Q And is it your understanding that this
docunment contains the actual figures for the fourth
guarter that go into the determ nation of the
fudge/ plug factor that the Exam ner has directed
you to incorporate into the exhibits that you' ve
submitted today?

A (M. Livingstone) Yes.

Q If | were to ask you the questions --
first let nme ask you, was Exhibit 10.1 prepared by
you or under your direction and supervision? |
think I may have asked you that, but let's clarify
t hat .

A (M. Livingstone) Yes.
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Q And does the information portrayed in
that information truly and accurately portray what
it's intended?

A (M. Livingstone) Yes.

Q If I were to ask you the questions
appearing in Cl LCO Suppl erental Exhibit 10.0, would
your answers be -- with the additions you' ve nmade
today, be the sanme as appear therein?

A (M. Livingstone) Yes.

EXAM NER ALBERS: You haven't actually nade
any changes to 10.0, have you?

VMR SEIDEL: Well, no. He nmade an addition
orally today. That's all

EXAM NER ALBERS: But 10.2. O the three
nunber in 10.17?

MR SEIDEL: I n 10.0 | believe, w thout
looking at it directly, he says | made in 10.1 the
changes that the Exam ner requested with respect to
the plug/fudge factor, which is $6, and he's nerely
added today that based on this 10.2, that the
figure is not 6 any |onger.

EXAM NER ALBERS: GCkay. All I'magetting at is
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whet her or not we need to have revised stuff put on
e- Docket .

MR, SEIDEL: No. There's no changes that need
to be nmade to the physical docunent.

EXAM NER ALBERS: kay. That's fine.

MR SEIDEL: At this point |I have concl uded ny
prelimnary questions for the prepared suppl enental
testimony of M. Livingstone, Exhibit 10.0, 10.1,
and 10.2, and prior to going into the panel
testinmony | would nove for the adm ssion of CILCO
Exhi bit 10.0, 10.1, and 10. 2.

EXAM NER ALBERS: Now is 10.2 suppose to be
kept confidential ?

MR SEIDEL: Yes, it is. Let ne elaborate on
that. 1've learned while we were off the record
fromM. Giffin, ny partner, that our contract
with Freeman Uni ted requires that we keep this type
of information confidential.

EXAM NER ALBERS: GCkay. Are there any
objections to any of these three exhibits?

MR, FI TZHENRY: No objection.

M5. VON QUALEN: No objection.
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M5. NORRI NGTON:  No objection

EXAM NER ALBERS: Hearing none, | just had a
coupl e of questi ons.

I had a chance to review 10.2 while we
were in recess a little bit ago. It's your
position that only those three nunbers pertaini ng
to cost per ton for Cctober, Novenber, and Decemnber
of 2000 change?

A (M. Livingstone) Yes, based on the
fourth quarter estimate that was -- the adjustnent
I made regarding the fourth quarter estimte was
changed by the nunbers.

EXAM NER ALBERS: Ckay. Now this 10.2
however, would any information in this change the
cost per ton for any other nonth?

A (M. Livingstone) Anywhere in 10.2?

EXAM NER ALBERS: Yes.

A (M. Livingstone) It's ny understanding
that it would, as far as the 2001 pricing al so
which it reflects, another estinate.

EXAM NER ALBERS: |'msorry. | didn't --

A (M. Livingstone) The 2001 estimate is
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contained in here.

EXAM NER ALBERS: Ckay.

A (M. Livingstone) Like the fourth
guarter was estimated in 7.1, the first quarter of
2001 has been estinmated al so.

EXAM NER ALBERS: Ckay. So those three
nunbers of January, February, and March of 2001
woul d be affected by 10. 2.

A (M. Livingstone) Correct.

EXAM NER ALBERS: Ckay.

Now woul dn't any change to any nonth's
cost per ton inpact the FAC adjustnment to base
rates?

A (M. Livingstone) Yes.

EXAM NER ALBERS: Ckay. But this docunent
doesn't contain those new FAC adj ust ments.
Correct?

A (M. Livingstone) This doc unent rel ates
to the coal pricing.

EXAM NER ALBERS: Right.

A (M. Livingstone) Ckay. R ght.

EXAM NER ALBERS: 1'mjust trying to
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under stand and be cl ear about what actually is in
this, what 10.2 does and the scope of its
i nformati on.

A (M. Livingstone) Correct.

EXAM NER ALBERS: Okay. Al right.

Heari ng no objection to any of the three
exhi bits, then ClLCO Suppl emental Exhibit 10.0 with
attached Exhibits 10.1 and 10.2 are admitted, and
10.1 and 10. 2 shall be marked confidenti al

(Wher eupon Cl LCO

Suppl ement al Exhi bits 10.0,
10.1 Confidential, and 10.2
Confidential were received

into evidence.)

MR SEIDEL: | may just note for the record
that the only reason we point out that the three
figures changed is because we understood that the
pur pose of the hearing today was to present the
i npact of the $6 figure that appears for the fourth
gquarter, and | think M. Livingstone has indicated
that there may be ot her changes that would result

fromthis docunent, and the only reason we did not
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go into those other changes was because it was --
in ny understanding it was beyond the scope of the
Exam ner's direction which was focused on the $6
plug factor for the fourth quarter and the $13 plug
factor for the third quarter

EXAM NER ALBERS: Well, | think the transcript
speaks for itself fromlast Monday, so I'Il just
leave it at that.

MR, SEIDEL: | guess what |'m suggesting, if
you' d like us to nmake other adjustnents beyond what
we were doing in response, you know, we'd be happy
to consider that.

EXAM NER ALBERS: Not at this tine.

Ckay. And you have M. Davidson's --

MR SEIDEL: Yes. Now to nove on to the
rebuttal testinony.

Q Gentl emen, |'ve presented you what has
been marked for identification purposes as ClLCO
Exhibit 11.0 which consists of five typewitten
pages of questions and answer s and bears the title
Prepared Suppl enental Rebuttal Testinony of WIIliam

G Livingstone and G enn L. Davidson on Behal f of
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No. 00 -0579.

in front of you and are

you famliar with its contents?

this docunent prepared by you or at

addi tions, or

A (M. Livingstone) Yes.
A (M. Davidson) Yes.
Q Was
your direction and under your supervision?
A (M. Davidson) Yes.
A (M. Livingstone) Yes.
Q Are there any changes,

corrections that you'd like to add to C LCO

Suppl ement al

A

Suppl ement al

present ed,

EXAM NER ALBERS:

(M. Davidson) O her t han the

no.

and articul ate.

A

than the addition that Bill

Cl LCO Suppl! enent al

(M. Davidson)

any ot her changes.

A

(M.

Exhi bit 10. 2,

Exhibit 10.2 that Bill

I"msorry.

no,

Li vi ngst one) No.

Exhibit 11.0 at this tine?

Li vi ngst one

Coul d you pl ease speak up

sai d ot her

Li vi ngst one had of

don't have
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Q If I were to ask you the questions that

appear in ClLCO Exhibit 11.0, would your answers be

the sane as appear therein?

A (M. Davidson) Yes.

A (M. Livingstone) Yes.

MR SEIDEL: M. Examner, | nove for the

adm ssion of CILCO Exhibit 11.0 and tender

M. Davidson and M.

Cross-exam nati on.

EXAM NER ALBERS:

Suppl ement al Exhi bit 11.07

MR FI TZHENRY:

M5. VON QUALEN:

Li vi ngst one for

Any objection to CILCO

No obj ecti on.

No obj ecti on.

M5. NORRI NGTON:  None.

EXAM NER ALBERS:

adm tted.

EXAM NER ALBERS:
guest i oni ng?

MR FlI TZHENRY:

Heari ng none,

then it is

(Wher eupon Cl LCO

Suppl ement al

Exhibit 11.0

was received into evidence.)

And who would |ike to begin

go first.
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CRCSS EXAM NATI ON

BY MR FI TZHENRY

Q M. Livingstone, ny questions first
relate to your prepared suppl enental testinony,
Exhi bit 10.0, and turning to page 2, you indicate
that you adjusted the cost of futures contract to
renove the five-year average whi ch was opposed by
Staff, CUB, and IIEC. Is that correct?

A (M. Livingstone) Correct.

Q Ckay. And just so I'mclear, you nade
no effort to incorporate any of the other
adj ustments that had been recomended by Staff or
CUB or IIEC as presented in what 1'll call the

direct portion of the case in your testinony?

A (M. Livingstone) No, | did not.

Q And can you tell me why you did not?

MR SEIDEL: 1'mgoing to object to the
guestion. It's beyond the scope of the hearing.

The Examiner told us what to do, and we did what we
did, and if you have a question why we didn't do
anything el se, that's beyond the scope of what his

testinmony was.
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MR FITZHENRY: So | take it M. Livingstone's
answer woul d be he did what he thought the Hearing
Exam ner directed?

A (M. Livingstone) Yes.

EXAM NER ALBERS: M. Seidel, correct nme if
I"mwong, but | don't recall directing CILCOto
have prepared testinony renoving the five-year
aver agi ng et hodol ogy.

MR FI TZHENRY: That is correct.

MR SEIDEL: That's correct, but the other
parti es proposed that, and we don't have any

objection to removing it, so.

EXAM NER ALBERS: |1'mgoing to overrule the
obj ect i on.
MR FI TZHENRY: Well, let me ask this

foll ow-up question, M. Livingstone

Q Has ClI LCO now conceded to the positions
that were taken by Staff and CUB and I1EC in their
opposition to the five-year period of time by which
prices woul d be used to set the test year in this
pr oceedi ng?

MR SEIDEL: Well, 1'mgoing to object to that
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guestion. That's a question for the Company to
decide in the brief that it files. The brief we
filed al ready says what our position is in that
regard, so | don't think it's proper to ask the
Wi t ness what the Conpany's position in its brief
will be.

MR, FI TZHENRY: May | respond?

EXAM NER ALBERS: Certainly.

MR, FI TZHENRY: It appears that M.
Li vi ngstone on his own volition or on the Conpany's
own volition made this adjustnent. | don't believe
-- | think you're correct that it wasn't sonething
directed by the Hearing Exam ner, and |I'minquiring
as to why they' ve decided to do that. It's a very
straightforward question. | think it's a proper
guestion based on what his testinobny purports to
show.

EXAM NER ALBERS: The objection is overrul ed

A (M. Livingstone) Specifically, | guess
just to make sure I'mon the same page, the
adjustmment that | made, you were detailing the

adjustmment | made on the five-year forecast. As
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opposed to a five-year descending forward curve, we
used the actual curve that was the June

approxi mately 20th | believe date in the C NERGY
futures market, and you're asking about the

specific adjustnment that | nmade in this one,

correct?
Q No, |'m asking why did you do it.
A (M. Livingstone) Ckay, but that is the

one you're tal king about, right?

Q I"masking -- okay. Let's |ook
specifically at your testinony on page 2, lines 24
through 26, and then on line 27 you say, "I made it

to conformwith the position of the other parties.”
Do you see that testinony?

A (M. Livingstone) Yes, | do.

Q And ny question is, why did you do that?

A (M. Livingstone) | guess in basic
di scussi ons about what we were going to do in this.
Because | was not present, the Conpany's position
was that we would agree to that as it was
present ed.

Q Wuld it be just for informationa
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pur poses for the Comm ssion?

A (M. Livingstone) Wth regards to?

Q In regards to the adjustnent that you're
reflecting here on page 2.

A (M. Livingstone) Correct.

Q It does not represent a concession on

the part of CILCOthat IIEC, CUB, and Staff are

correct vis-a-vis this adjustnment. |Is that right?
A (M. Livingstone) Correct.
Q Ckay. And you' ve perfornmed no ot her

adj ustments that have been recommended by Staff,
CUB, and IIEC in the course of this proceeding.
Correct?

A (M. Livingstone) Correct.

Q Thank you.

Let me ask you to turn to page 5 of your

testinmony. Again, we're dealing with Exhibit 10.0,
and there in your answer on line 95 in response to
guestion 14 you state that CILCO gave notice to
Freeman that it will cease taking deliveries from
the Ctown Il mne if Freeman does not cure its

breaches. Correct?
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A (M. Livingstone) You're on |line?

Q Li nes 95 through 97

A (M. Livingstone) Sorry.

MR SEIDEL: He's got a different paging.

MR, FI TZHENRY: Ckay. Well, it's --

MR SEIDEL: | see where you're at, but it's
guestion and answer 14.

MR FI TZHENRY:  Yes.

A (M. Livingstone) Ckay. |'msorry.

I"msorry. Wat was the specific
question?

Q Ckay. As | understand your testinony,
and tell me if I"'mwong or not, there in your
response to question 14 you state that Cl LCO gave
notice to Freeman that it will cease taking
deliveries fromthe Crown Il mne if Freeman does
not cure the breaches. Have | fairly characterized
your testinmony?

A (M. Livingstone) Yes.

Q Ckay. And ny next question is when was
the first tine CLCO gave notice to Freenman of

these all eged breaches?
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A (M. Livingstone) |I'mnot 100 percent
sure. | believe -- of the date and the context of
it. | believe it may have been sonetinme in Cctober

was the first noti ce of breach.

Q Cct ober 20007

A (M. Livingstone) Yes.

MR, FI TZHENRY: Ckay. M. Exam ner, that
letter that outlines the alleged breaches and so
forth has been referenced as confidenti al
information, and I don't knowif I go further
whet her or not that's going to be an issue or not,
so |'mjust, pursuant to your instructions, sort of
gi ving you a heads up.

EXAM NER ALBERS: Just so we're clear, you're
referring to the letter that was attached to
Staff's Mdtion for Interim O der.

MR FI TZHENRY: It was attached to the Staff's
motion. It was also provided in response to Staff
Data Request | think 1.05.

EXAM NER ALBERS: And it's the letter dated in
Cct ober of 20007

MR FI TZHENRY: Yes, sir.
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EXAM NER ALBERS: Ckay.

MR, FI TZHENRY: Let me just try to skirt
around it, and | guess if M. Seidel believes |I'm
encr oachi ng on sonething that is confidential and
proprietary, 1'Il --

MR SEIDEL: | may have sone objections as to
exceedi ng the scope of the hearing, but | don't
know yet for sure.

MR FITZHENRY: Al right. Let me try the
next question.

Q So your understanding is you believe
that in October of 2000, that was the first tine
that CILCO gave notice to Freeman of its claimthat
there were all eged breaches under the coa
contract ?

MR SEIDEL: Well, | object. | don't see how
it's related to presenting testinmony in this
docket, in this phase of the proceeding, as to what
the effect of substituting Turris coal is.

MR FITZHENRY: Well, | haven't asked a
guestion about Turris coal, but, as | recall --

MR, SEIDEL: That's what his testinony is.
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MR, FITZHENRY: As | recall, the Hearing
Exam ner asked the Conpany to do specific
cal cul ations. That was not, however, the sole
l[imtations of t his hearing. This hearing cones
about as the direct result of the Staff's notion
taking into account the fact that it just becane
revealed to all the parties in this proceedi ng that
now CI LCO was going to termnate its contract with
Freeman, and, as | renenber fromthe hearing, that
is the subject matter of this hearing. O course
there are the cal cul ati ons the Hearing Exami ner
asked for, but we're not limted in asking
guestions of these witnesses just to those
cal cul ations only.

MR SEIDEL: Well, | have the transcript, and
I"ve read it over carefully because, as | said,
was not involved in the hearings at the prior
proceedi ng, was not involved in the status hearing
which resulted in the creation of the transcript,
and ny understanding fromreadi ng the transcri pt
which | have here is that the purpose of this

testinmony is to show the effect of the notice of
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termnation. So it's part of the record that we' ve
given notice to Freeman that we're term nating the
contract, and we've purported to show, pursuant to
the Exam ner's direction, what the effect was, and
if you have a question about the effect and, you
know, why does the exhibit show the effect that it
does, 1'd have no objection to those que stions, but
any questions to when the notice was given or what
the notice said | think is beyond the scope of the
heari ng.

MR, FI TZHENRY: M. Albers, may | further
respond?

EXAM NER ALBERS: If you want to. |'m
prepared to rul e now.

MR FITZHENRY: Well, | think it mght be
hel pful in light of maybe antici pated further
obj ecti ons.

The case nowis nore -- well, is about,
anmong ot her things, whether or not any Freeman coa
costs should be included in the base fuel costs in
base rates that come out of this proceeding. |

know t he Conpany has their |egal arguments, and
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they cited to those |l egal argunents during the
heari ng | ast Monday, but we have different |ega
positions on that, and really the question here
today is are these facts material and relevant to
the adjustment t hat they're going to be expected to
propose and the Conm ssion is expected to order,
and | think it truly is. There's a very
fundanmental question as to whether or not any
Freeman coal costs should be included in the test
year period, and | think the parties, Staff and CUB
and I1EC, to the extent they intend to, should be
abl e to ask questions of these w tnesses about
CILCO s intentions with respect to the Freeman
contract. That's the end of ny objection response.
M5. NORRINGTON: May | add to that?

To the extent that CILCO s witnesses
have gone beyond the scope of the questions that
were originally posed by Your Honor sone week and a
hal f ago, then | think those questions of -- the
information that is provided in the testinony is
fair game in ternms of cross-exam nation here today.

EXAM NER ALBERS: Does Staff want to weigh in
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on this?
MS. VON QUALEN:  No.
EXAM NER ALBERS: (kay. Thank you.
The objection is overrul ed.
At this point you mght have to repeat
the questi on.

MR FI TZHENRY: Weéll, | think what | was doing
at that point in time was recharacterizing what |
t hought your response was.

Q It is your recollection that Cl LCO gave
notice to Freeman of its intent to term nate the
contract in Cctober of 2000 if certain breaches
were not cured. |Is that your general
under st andi ng?

A (M. Livingstone) I amnot specifically
-- | do not renenber specific words on the letter.
I know that the letter did nention breaches, but
I"mnot familiar enough with the letter to answer
specifically that it notified them

Q M. Davidson, would you know any better?

A (M. Davidson) No, | wouldn't.

Q Ckay.
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Wien was CILCO first aware that Freenman
was in breach or allegedly in breach of the
contract?

MR SEIDEL: | object as going beyond the
scope of the purpose of the hearing today which was
to incorporate what the effect of giving the notice
is, not when we | earned of it or when we should
have | earned of it.

EXAM NER ALBERS: Ckay. Is this the sane
objection as last tine?

MR SEIDEL: No. It's that and, in addition,
these two witnesses are not qualified -- there has
been no foundation laid for showi ng that either of
these witnesses has any know edge as to what was
the -- led up to the decision to issue the notice
of breach and intent of termnation.

MR FI TZHENRY: Well, we won't know that until
| ask these questions, and if they don't know the
answer, they don't know the answer, and | don't
renenber the transcript verbatim but | thought you
had asked for sonmebody for CILCOto be here to

answer these kind of questions, M. Al bers, but
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beyond that, | think we'll just have to ask the
guestions, and if they don't know, they don't know.

EXAM NER ALBERS: | will overrule the
obj ect i on.

MR, FI TZHENRY:

Q M. Davidson, do you renenber testifying
on Decenber 18, 2000, in this proceedi ng?

A (M. Davidson) Yes.

Q Ckay. And do you renenber this question
that was asked of you by the Hearing Exam ner that
appears at page 100 of the transcript?

MR SEIDEL: | object to questions that should
have been asked on Decenber 18t h.

MR FITZHENRY: 1It's a foundation question.

EXAM NER ALBERS: Overrul ed.

You said page 1007?

MR, FI TZHENRY: 100, sir.

MR SEIDEL: Let the record reflect that | was
not present, and the only reason for ny presence
today was to accommodate the fact that the Conpany
coul d not present the counsel that was present on

Decenber 18th at that hearing.
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EXAM NER ALBERS: And you are on the service
list for this docket, and you have sent ne
personally notions to enter filings.

MR SEIDEL: Well, M. Reichart is on the
service list too, and he's not here.

EXAM NER ALBERS: Well, but they're not
conpl ai ni ng about M. Reichart not being here.

MR, FI TZHENRY: May | proceed?

EXAM NER ALBERS: Pl ease

MR, FI TZHENRY:

Q M. Davidson, do you renenber this
guestion being asked of you by the Hearing
Exam ner? Again, it appears at page --

MR, SEIDEL: Could he have a copy of the --

MR, FI TZHENRY: Transcript page 100, lines 17

through 19. 1'll ask the question first. If the
Wi t ness needs to see the question, 1'Il be happy to
show him

Q You were asked a question by M. Al bers:

"Can you speak as to the likelihood of ClLCO
arbitrating the current Freeman coal price?"

A (M. Davidson) | vaguely renmenber
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somet hi ng about that question being asked.

Q Ckay, and when you gave your answer on
Decenber 18, 2000, were you aware that the Conpany
had gi ven notice of its intention to term nate the
Freeman coal contract in Cctober of 20007?

A (M. Davidson) No, | didn't.

Q Wth respect to the prior Freeman

arbitration, were you involved in any way?

A (M. Davidson) No, | wasn't.
Q Do you know as of Decenber 18, 2000,
whether or not -- well, strike that question.

Let me ask you today here, as of
what ever the date is, January 8, [sic] 2001, can
you speak as to the likelihood of CILCO arbitrating

the current Freeman coal price?

A (M. Davidson) O her than what everyone
el se sees in the paper, that's all I"'mprivy to.
Q You have no i ndependent know edge as to

whether or not CILCOis going to arbitrate the
Freeman coal contract?
A (M. Davidson) No. | have no say in the

matter.
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Q | understand that you don't have any say
inthe matter. The question is do you know whet her

or not that is CILCO s intention?

A (M. Davidson) No, | don't.

Q M. Livingstone, the sanme question to
you.

A (M. Livingstone) O her than what has

been in the paper, no.

Q Is there anybody here in the roomthat
woul d have know edge as to whether or not ClILCO
intends to arbitrate the current Freenman coal
contract ?

MR SEIDEL: njection. It's beyond the scope
of the hearing, and it may al so seek confidentia
i nformati on between attorney-client as to who knows
what about the case that's pending.

MR, FI TZHENRY: |'mnot sure how to respond.

EXAMI NER ALBERS: Do you want to respond to
t hat ?

MR FITZHENRY: | don't know that the fact
that somebody knows whether or not they' re going to

arbitrate a case or not is sonethi ng that would
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fall within the attorney-client privilege. Either
they're going to or they're not going to, and I
think that's a fair question

MR KELTER Can | add somet hi ng here?

The attorney-client interest in this
litigation would only apply to this litigation. In
other words, if sonebody knows that they're going
to be arbitrating something in another proceeding,
that doesn't invoke the attorney-client privilege
in this proceeding.

EXAM NER ALBERS: Before we get to that,
first, I don't think it's attorney-client privilege
to know whet her or not someone has know edge of
something. [It's not asking himwhat his know edge
is, so.

MR SEIDEL: | think he's asking who has
authority to negotiate or nake deci si ons regarding
any arbitrations we mght file, may have filed on
behal f of the Conpany agai nst Freeman

EXAM NER ALBERS: | think he's asking -- you
can correct me if I'mwong, M. Fitzhenry, but |

bel i eve you asked does anyone in this room have



10

11

12

13

14

15

16

17

18

19

20

21

22

417

know edge of whether or not CILCO may arbitrate the
Freeman coal contract.

MR, FI TZHENRY: That was precisely ny
guesti on.

EXAM NER ALBERS: GCkay. | don't think a
response to that question would violate any
attorney- client privilege, so I'mgoing to
overrul e that objection. You may make additiona
ones based on attorney-client privilege dependi ng
on where this goes, but for that Iimted question
the objection is overrul ed.

Gent | enen.

A (M. Livingstone) The |evel of

i nvol verent of the people in the roomwth the

Freeman case is unknown to ne.

Q Ckay.
A (M. Livingstone) As far as specif ics.
Q M. Livingstone, in your -- you did

eventual | y answer the Hearing Exam ner, and at
transcri pt page 101, line 13, you state, "It would
be at the |l evel above ne", and | guess ny foll ow-up

guestion is, who would be -- what individuals, what
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are their nanmes, that would be at the | evel above
you that woul d have been able to answer this
guestion that was posed to you back on Decenber

18t h when you gave that answer?

A (M. Livingstone) Specifically, I don't
recall what the question was. It was regarding the
Freeman --

Q The question again was, fromthe Hearing

Exam ner, can you speak as to the likelihood of
CILCO arbitrating the current Freeman coal price,
and the answer eventually you gave after a nunber
of objections is "It would be at a | evel above ne."
A (M. Livingstone) Was that at ny

testimony or M. Davidson's?

Q Your s.

A (M. Livingstone) It was in mne?

Q vell, --

EXAM NER ALBERS: Hang on there. | want to

make sure that was your testinony.
A (M. Livingstone) You started off wth
M. Davidson's testinony.

MR SEIDEL: | think it is M. Davidson's.
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MR FITZHENRY: Was it M. Davidson that was
bei ng asked that question? | apol ogize. Correct,
it was M. Davidson. Sorry.

Q Did you follow all that, M. Davidson?

A (M. Davidson) Ckay. |If you could
repeat that.

Q I'd be happy to. You do renenber the
guestion that was asked of you by the Hearing
Exam ner.

A (M. Davidson) Right.

Q Eventual |y you gave the answer: "It
woul d be at the | evel above ne."

A (M. Davidson) R ght.

Q When you gave that answer, who were you
thinking about in terns of being at the | evel above
you?

A (M. Davidson) Minly the Conpany
officials, the vice presidents /presidents of the
Company.

Q Are any of those individuals in the
heari ng room t oday?

A (M. Davidson) No.
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Q M. Davidson, in your testinony you
referenced the newspaper articles that have been
publ i shed, and | have sone questions to ask of you
with regard to the two articles that were attached
to the Staff notion. GCkay? And there's a specific
reference to a Cl LCO spokesperson naned Li nda
Nel son. By the way, do you know who she is?

A (M. Davidson) Yes, | do.

Q And in the article that appears in the
[I'linois State Journal - Regi ster on January 24,
2001, she states --

MR SEIDEL: njection to the hearsay.

MR, FI TZHENRY: Well, the witness has al ready
of fered testinmony based on these articles.

MR, SEIDEL: Were are you referring to?

EXAM NER ALBERS: Wy don't we let himask the
guestion and then --

MR, FITZHENRY: Ch, it's Livingstone. 1'm
sorry. That's what |I'mreferring to. That's
right. This panel thing has got ne all goofed up.
| do intend to ask these questions of

M. Livingstone, so nove over.
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(Laught er)

Agai n, at page 5 of M. Livingstone's
testinmony, he comments on the articles as to what
Freeman had to say, and there are statenments in
those articles that are attributable to a CLCO
spokesperson, and ny questions aren't intended to
elicit hearsay, but they're intended to ask him
whet her or not he agrees or disagrees with those
statements, which is perfect cross-examnation

MR SEIDEL: | don't think he has said here
and you haven't asked a foundation question that
i ndi cates that he's relying on the same article
that you're prepared to start asking hi mquestions
about sonething el se other than what he stated.

MR FITZHENRY: Al right. 1'll do that.

Q M. Livingstone, on ny line 97 at page 5
you refer to a January 24, 2001 article. Wuld
that be the same January 24, 2001 article that was
attached to the Staff's notion?

A (M. Livingstone) |I'mnot sure.
believe the Staff referred to articles in the

Springfield newspapers, and ny reference was
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think fromthe Peoria Star was where | actually

read that article.

Q Do you have a copy of that with you
t oday?
A (M. Livingstone) | do not.
Q Let me ask it this way. Do you believe

that CLCO has a duty to purchase coal as a

reasonabl e price?

A (M. Livingstone) Yes, | do.
MR FITZHENRY: | would have to think that the
next several questions might be -- they get into

the notices that were part of the Staff notion and
that were also provided for in t he response to the
Staff data request.

EXAM NER ALBERS: Ckay. At this point then --
actually, do you have other questions that will not
be?

MR, FI TZHENRY: | think nost of them are going
to be in that area of being maybe confidenti al

EXAM NER ALBERS: Ckay.

MR FITZHENRY: And | tried to ask the ones

knew, I didn't think were going to be confidentia
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at the outset.
EXAM NER ALBERS: Ckay. At this point then
why don't we go in canera
I was just going to ask, if anybody has
not signed a proprietary agreenent with CILCO, if
you coul d please clear the room and if it turns
out that the information that M. Fitzhenry is
soliciting fromC LCOis not proprietary, this will
then becone part of the public transcript.
W' re off the record then
(Whereupon at this point in
the proceedi ngs an
of f -the-record di scussion
transpired.)
(Wher eupon the foll ow ng
pages 424 through
461 are contai ned under
separate cover for the in
canera portion of the

pr oceedi ngs.)



